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AFFI RVED RUSSELL, SPECI AL JUDGE

This workers' conpensation appeal has been referred to the
Speci al Workers' Conpensation Appeal s Panel of the Suprene Court
in accordance with Tennessee Code Annotated Section 50-6-225
(e)(3) for hearing and reporting to the Suprene Court of findings

of fact and concl usi ons of | aw.

THE CASE
James W Smith, the plaintiff/appellee, age 60, was a 35
years | oyal and totally satisfactory enployee of t he
def endant / appel | ant concrete narketing conpany. H's job was
operating and maintaining a truck used for m xi ng and delivering
concrete, as well as doing nechanic and other maintenance shop

wor k.

On February 14, 1994, he injured his back in the course and
scope of his enploynent. Two physicians who treated his injury
opi ned that he sustained a 5% permanent anatom cal inpairnent. A
third physician, after conducting an exam nati on of the enpl oyee,

found no permanent anatom cal i npairnent.

Dr. Robert Wiss, an attending physician, placed work
restrictions of no heavy lifting of nore than 40 pounds and no
repetitive lifting of 30 pounds or nore, no repetitive bendi ng and

st oopi ng, and no ext ended mai nt enance of a single posture. It was



testified that the plaintiff would not be able to do his previous

j ob.

The trial judge determined that the plaintiff was 100%

permanent |y di sabled to work and entered judgnment accordingly.

THE | SSUE
The sole issue is whether or not the trial judge erred in
awardi ng 100% vocational disability when the expert nedical

evidence was that the plaintiff's anatom cal inpairnment was 5%

Tennessee Code Annot ated Section 50-6-242 requires that the trial
judge nmake specific findings, supported by clear and convincing
evi dence, that at |east three of the four criteria set out therein
are proved before the award can exceed 6 tines the 5% anat om ca
impairment testified to by the nedical experts. The enpl oyer
concedes that the first two criteria are proved; that is, the
enpl oyee | acked a hi gh school diplom and cannot read or wite on

an eighth grade level; and he is 55 years old or ol der.

The issue is whether or not there is clear and convincing
evi dence that Janes W Smith either had no reasonably transferable
job skills fromprior vocational background and training, or that
he has no reasonabl e enpl oynment opportunities available locally

consi dering his permanent nedical condition.

STANDARD OF REVI EW

Qur review is de novo upon the record, acconpanied by a
presunption of the correctness of the judgnment unless the evidence

ot herw se preponderates. Tennessee Code Annotated Section 50-6-



225 (e).

FI NDI NGS OF TRI AL JUDGE

The trial judge specifically held, inter alia:

Does he have any transferable job skills to
other jobs? * * * The answer's no.

* * * * *

I think the clear and convincing evidence in
this case is that if he had to go to work 40
hours a week to receive his pay week after
week he couldn't do it, not based on what
|'"ve seen and what |1've read. | don't think
he could do it.

* * * * *

And | don't know of any other job he could do
inthis coomunity, because there aren't [sic]
any proof of them

CONCLUSI ON

The evi dence wel |l supports the factual findings and judgnment
of the trial court. W affirmthe judgnment, and remand the case
for its enforcenent. Costs on appeal are assessed to the

appel | ant s.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

ADOLPHO A. BIRCH, JR ,



CH EF JUSTI CE

JOHN K. BYERS, SEN OR JUDGE
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